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In April 2003, the plaintiff’s employer terminated his employment. The employer, citing the
company’ srespectful workplace policy, fired the employeefor allegedly cursing afellow employee.
The employee subsequently filed suit against the employer for retaliatory discharge. The employee
alleged that his prior workers compensation claims were the real reason that his employer
terminated his employment. In his complaint, the employee sought compensatory and punitive
damages, but did not set forth the amount requested. After thejury trial got underway, thetrial court
allowed the empl oyee to amend his complaint to request a specific amount of damagesfor back pay
and front pay, but ultimately dismissed the claim for punitive damages. At the conclusion of the
employee’s case-in-chief, the employer moved for a directed verdict, which the trial court denied.
At theclose of theemployer’ sproof, thejury returned averdict in favor of the employeefinding that
hisworkers' compensation benefitswereasubstantial factor in theemployer’ sdecision to terminate
his employment. At the end of trial, the trial court conducted a hearing on the issue of whether to
award reinstatement or front pay to theemployee. After hearing evidenceontheissue, thetria court
ordered the employer to pay front pay since reinstatement was not warranted under the facts of the
case. The employer presented numerousissuesrelated to thejury trial initsmotion for anew trial,
which thetria court denied. On appeal, the employer asksusto review (1) thetrial court’ sdecision
to allow the employee to amend his complaint during the trial; (2) the trial court’s decisions
regarding the admissibility of certain evidence; (3) thetria court’ sdecision to deny the employer’s
motion for a directed verdict; (4) the trial court’s rgjection of the employer’s proposed jury
instructions; (5) thetrial court’sdecision to affirm thejury’ sverdict while acting asthirteenth juror;
and (6) the trial court’s award of front pay in lieu of reinstatement. We affirm the trial court’s
rulings on the various issues raised by the employer on appeal.
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OPINION

l.
FACTUAL BACKGROUND & PROCEDURAL HISTORY

In 1975, Barney Newcomb (“Newcomb” or “ Appellee”’) began working at a manufacturing
facility owned by United States Gypsum, which is located in Union City, Tennessee. Kohler
Company (“Kohler” or “ Appellant”) purchased thefacility from United States Gypsumin November
of 1988. Over the course of his employment with Kohler and its predecessor, Newcomb suffered
several work related injuries for which he received workers' compensation benefits.! After each
incident, Newcomb returned to work at the Union City facility.

In January 2000, Don Goad becamethe plant manager for Kohler’ sUnion City facility. After
taking control of the plant, Mr. Goad noted that, while the plant had certain policies in place to
govern employee conduct, the policies were not being consistently enforced. To remedy the
situation, Mr. Goad sought to implement a respectful workplace policy. To further this goal, Mr.
Goad held plant-wide meetings with supervisors and employees to discuss workplace conduct.
Newcomb attended the meetings at which Mr. Goad presented his respectful workplace policy and
his expectations for employees and management.

Kohler’ s Associate Handbook provides: “Mutual trust and respect are promoted between al
elements of the Company and all associates at all times. Kohler is committed to providing a
respectful workplace.” The Plant Rules of Conduct contained within the Associate Handbook sets
forth prohibited conduct, including the following: “Insubordination or use of profane or abusive
language toward fellow associates or officias of the Company or persons doing business with the
Company.” Mr. Goad subsequently stated that this was the provision he tried to enforce with the
implementation of his respectful workplace policy. Under the heading Disciplinary Action, the
handbook provides:

! In September 1984, Newcomb injured hisback. In April 1990, Newcomb suffered another back injury. In
July 1992, Newcomb injured his left elbow. In October 1999, Newcomb injured his left ankle. In each instance,
Newcomb filed alawsuit against his employer for workers’ compensation benefits, which resulted in either a settlement
or judgment in his favor.

-2



When disciplinary actioniswarranted, in cases other than attendance
or quality, it will normally be as follows:

. Verbal warning

. Written warning

. Written warning and meeting with area manager
. Final warning/supervisor

. Termination

The objectives of thisprocedure areto establish auniform procedure
for handling violation of rules, policies, procedures, and situations
involving unsatisfactory/unacceptable job performance. Exceptions
to this procedure may be warranted, asit is not possible to write one
that coversevery situation. Asnoted, termination may be warranted
for thefirst serious offense. Some examples are theft, destruction of
property, fighting, walking off the job, making threats, or any other
act deemed to beasubstantial breach of reasonabl e associ ate conduct.

The Associate Handbook does not contain a provision specificaly designated “Respectful
Workplace Policy,” and the handbook was never amended to expressly set forth Mr. Goad' s policy.

Prior to 2001, Newcomb had never received awritten reprimand for conduct violations. On
April 12, 2001, Newcomb received awritten warning after his supervisor received acomplaint from
two female co-workers aleging that he “was touching them on the arms, in the side, and trying to
hold their hand.” Newcomb subsequently admitted to “holding agirlshand.” Thewritten warning
advised Newcomb that such conduct would not betolerated and that “ any further complaints of this
nature could result in further disciplinary action up to and including suspension until which timethe
complaint can be investigated.” The warning did not, however, state that his conduct violated
Kohler’ srespectful workplacepolicy, and Newcomb wasnot suspended. In August 2001, Newcomb
received a quarterly performance review advising him that he “ needs to be more respectful toward
fellow workers.” Newcomb received another quarterly performance eva uation in November 2001,
which stated: “ Sometimes pays more attention to getting the job done than showing respect toward
his fellow associates.”

On April 2, 2003, James Bridges, one of Newcomb'’s fellow co-workers, was finishing the
third shift at the facility. When Newcomb arrived for the first shift, he and Mr. Bridges began
discussing what Mr. Bridges perceived to be Newcomb' s failure to perform his share of the work
responsibilities. According to Bridges, Newcomb responded to the accusationsby saying “f - - - you,
Bridges.” According to Newcomb, he said “To heck with you, James Bridges,” and he never used
profanity. Tereca Mason, another employee, witnessed the exchange. Mr. Bridges reported the
incident to his third-shift supervisor, Tommy Stanford, who in turn reported the incident to Buddy
Thompson, his immediate supervisor. Mr. Stanford then instructed Newcomb to report to Mr.



Thompson'’ s office where Newcomb denied cursing Mr. Bridges. At the conclusion of the meeting,
Mr. Thompson suspended Newcomb pending further investigation of the incident.

ChrisMooreassumed the position of manufacturing manager for Kohler’ sUnion City facility
in October 2002 with responsibility for all manufacturing operations at the plant. On the morning
of April 2, 2003, Mr. Thompson informed Mr. Moore of the incident between Mr. Bridges and
Newcomb, and Mr. Mooredecided to interview Mr. Bridgesand M s. Mason thefollowing morning,
April 3,2003. Also on the morning of theincident, Mr. Stanford told Mr. Moore that he believed
that Newcomb had a prior violation of the company’ srespectful workplace policy. Later inthe day
on April 2, 2003, Newcomb called Mr. Mooreto give him hisversion of theincident. During their
conversation, Newcomb never mentioned that he previously had filed workers' compensation claims
against the company.

According to Mr. Moore, he and Mr. Thompson met with Mr. Bridges and Ms. Mason on
the morning of April 3, 2003. After the meeting, Mr. Thompson provided a written statement
recounting his version of events, which included Newcomb'’s use of profanity. Ms. Mason aso
provided awritten statement corroborating Mr. Bridges' version of events. M's. Mason subsequently
stated that Mr. Stanford asked her to giveawritten statement immediately after theincident on April
2, 2003 and that she did not discuss what happened with anyone else in management.

Since the company was without a human resources manager at the time, the responsibility
for handling such matters apparently fell to Mr. Moore. After obtaining the statements from Mr.
Bridges and Ms. Moore, Mr. Moore stated that he proceeded to search Newcomb' s personnd file
looking for any previous violations of the company’ s respectful workplace policy. Jerry Ray, the
previous human resources manager, resigned in 2003 before the incident took place. During his
tenure at the facility, Mr. Ray was responsible for maintaining the employees personnel files,
medical files, and workers compensation files, which were kept separate from each other in the
office at the plant. Some of these files contained copies of accident reports, work-related
investigations, medical reports, and lawsuits filed against the company. As the human resources
manager at the Union City facility, Mr. Ray was aware of the fact that Newcomb had filed workers
compensation claims against the company, but he stated that he did not discuss Newcomb’s
termination with Mr. Moore, Mr. Stanford, or Mr. Thompson. Mr. Moore stated that, while he
assumed he had access to the other files, he confined his search to Newcomb'’ s personnel file and
did not search through Newcomb’'s workers' compensation file or medical file. Mr. Moore also
stated that, at the time of the incident, he had no prior knowledge of any workers compensation
claimsfiled by Newcomb and that no one informed him of any such claims.

After scanning Newcomb' s personnel file, Mr. Moore located the previous written warning
issued to Newcomb. At that point, he made the decision to terminate Newcomb’ s employment due
to what he percelved to be a second violation of the company’s respectful workplace policy.
According to Mr. Moore, Kohler’ s practice was to suspend an employee for three days and provide
awritten warning for afirst violation of the respectful workplace policy followed by termination for
asecond violation. Mr. Moore could not recall how he cameto learn of the practice, and he admitted
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that the practice was not set forth in the Associate Handbook. Mr. Moore described the five-step
processin the Associate Handbook asa* performance process’ that deal swith productivity, quality,
and attendance issues that is used in “some situations.” Further, he stated that Newcomb was the
first employee hefired for violating the respectful workplace policy. According to Mr. Moore, the
decision to terminate Newcomb was hisalone. Mr. Goad left the Union City facility in the summer
of 2001 to accept aposition overseeing six other Kohler plants. At thetimeof theincident involving
Mr. Newcomb, Jim Kraft held the role of plant manager. Mr. Moore notified Mr. Kraft of his
decision to terminate Newcomb, which Mr. Kraft affirmed. On April 3, 2003, Mr. Moore caled
Newcomb and asked him to report to the office the following morning, April 4, 2003. When
Newcomb arrived at the facility on April 4, 2003, Mr. Moore informed him that his employment
with the company had been terminated.

Following his termination, Newcomb sent a letter to Kohler’s headquarters to express his
grievances about the manner in which he was terminated. In the letter, Newcomb complained that
other employees had committed sexual harassment or used profane language but were not
terminated. Hisletter did not state, however, that hefelt that hisprior workers' compensation claims
were somehow related to his termination. Newcomb also called Mr. Goad at his new office in
Wisconsin to ask if he could help with his termination. Mr. Goad called Mr. Kraft and discussed
Newcomb’ stermination, but Mr. Goad subsequently informed Newcomb that he would not reverse
the decision.

On July 7, 2003, Newcomb filed a lawsuit against Kohler in the Circuit Court of Obion
County aleging retaliatory discharge and breach of contract. Regarding his retaliatory discharge
claim, Newcomb alleged that Kohler used his prior workers' compensation claims as a substantial
factor in deciding to terminate his employment. As for the breach of contract claim, Newcomb
alleged that Kohler failed to follow the disciplinary procedures set forth in the A ssociate Handbook
whenit terminated hisemployment.? Further, Newcomb sought compensatory and punitive damages
and asked that ajury be empaneled to try hiscase. Thetria court subsequently allowed Newcomb
to amend his complaint to alege that Kohler retaliated against him by aso failing to promote him.
Kohler filed an answer to each complaint denying liability. Initsamended answer, Kohler noted that
the amended complaint failed to specify a dollar amount for compensatory and punitive damages
and, therefore, sought to bar Newcomb from recovering such damages.

Thereafter, the parties proceeded to mediate the dispute, but they were unable to reach a
settlement in the case. Kohler subsequently filed a motion for judgment on the pleadings to
challenge Newcomb’ s claim that Kohler retaliated against him by failing to promote him. Thetrial
court ultimately granted the motion and dismissed thisaspect of Newcomb’ scomplaint. Kohler also
filed a motion in limine asking the trial court to exclude certain opinion testimony and evidence

2 Therecord contains an excerpt from the lower court’strial docket indicating that K ohler moved for summary
judgment on Newcomb’s breach of contract claim, which the trial court granted. Other than the court’s notation in the
docket, no such motion or an order disposing of such motion can be found in the record before this Court. In any event,
the record reveals that the breach of contract claim was not presented to the jury for consideration.
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related to Newcomb’ sworkers compensation claimsaswell asany evidenceregarding promotions.
Shortly thereafter, Kohler filed fifteen (15) proposed jury instructionswith thetrial court relating to
various aspects of the case.

Thejury trial commenced on April 12, 2005. During its opening statement, Kohler moved
to renew its motion in limine to exclude evidence related to Newcomb’s workers' compensation
claims and evidence that Newcomb did nor did not receive a promotion or transfer following the
filing of aworkers compensation claim. The trial court denied the renewed motion but granted
Kohler a standing and continuing objection to any evidence offered along these lines at trial .2

During the trial, Newcomb asked the trial court to allow him to amend his complaint once
more to specify a specific dollar amount of damages. Thetrial court allowed Newcomb to amend
his complaint to allege a specific amount of damages for back pay and front pay, but the court took
the request to amend the complaint to request a specific amount of punitive damages under
advisement. Specifically, Newcomb requested $57,321.08in back pay and $429,908.10infront pay.
During the proceedings on April 13, 2005, the trial court rejected Kohler's proposed jury
instructions.

At the conclusion of Newcomb’s case-in-chief, Kohler moved for a directed verdict. The
trial court ruled that there was sufficient evidence to allow the retaliatory discharge claim to go the
jury, but the court took the issue of punitive damages under advisement until the close of all the
proof inthe case. At the conclusion of the presentation of all evidence, Kohler renewed its motion
for directed verdict. Thetrial court denied the motion asto the retaliatory discharge claim, but the
court ruled that there was insufficient evidence to warrant presenting the issue of punitive damages
to thejury.

On April 14, 2005, the parties presented their closing arguments to the jury, and the trial
judge charged thejury with instructions selected by the court. After thejury began itsdeliberations,
thetrial court held ahearing on whether to award Newcomb front pay or to award reinstatement and
took the matter under advisement. Atthehearing, Kohler offeredto reinstate Newcomb, andthetrial
court took the offer under advisement aswell. After deliberating, thejury returned averdict infavor
of Newcomb findingthat “[t] he plaintiff’ sfiling of aworkers' compensation claim wasasubstantial
motivating factor in the defendant’s discharge decision.” In turn, the jury awarded Newcomb
compensatory damages for back pay in the amount of $57,321.08.

On May 3, 2005, the trial court entered judgment for Newcomb on the jury’s award of
compensatory damages for back pay. That same day, the trial court entered an order finding that
reinstatement was not warranted in this case and ordered Kohler to pay Newcomb damagesfor front
pay in the amount of $335,776.00. On May 17, 2005, thetrial court entered afinal judgment in the
casememorializingthedamageawards. Thereafter, Kohler filed apost-trial motion, whichincluded,

3 The trial court also entered an order post-trial denying Kohler’s written motion in limine.
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among other things, amotion for anew trial and arenewed motion for adirected verdict. Thetrial
court subsequently denied the motions, and Kohler filed atimely notice of appeal to this Court.

1.
| SSUES PRESENTED FOR REVIEW

Kohler has presented the following issues for this Court’s review:

1 Whether the trial court erred when it allowed Newcomb to amend his complaint during

thetria;

Whether thetria court erred when it allowed certain evidence to be submitted to the jury;

3. Whether thetrial court erred when it denied Kohler’s motion for a directed verdict at the
conclusion of Newcomb’ s case-in-chief and its renewed motion at the conclusion of the
case;

4, Whether thetria court erred when it rgjected Kohler’s proposed jury instructions;

5. Whether thetrial court erred in performing its role as the thirteenth juror; and

6 Whether thetria court erred in awarding Newcomb front pay instead of reinstatement.

N

For the reasons set forth more fully herein, we affirm the decisions of thetrial court.

1.
DiscussioN

A.
Amendment of the Complaint During Trial

In his original complaint and first amended complaint, Newcomb stated: “the plaintiff
demands judgment against the defendant for compensatory and punitive damages in such amounts
that arefair andjust, ajury to try his cause and for general relief.” Initsanswer to the first amended
complaint, Kohler raised the following as an affirmative defense: “ The Amended Complaint fails
to specify adollar amount sought for compensatory damages and punitive damages and, therefore,
Plaintiff is barred from receiving such damages.” No further mention of the absence of an amount
of damages was made by either party until after the trial began. When Newcomb began to testify
about hislost earnings, counsel for Kohler interrupted and directed the trial court’ s attention to the
fact that the ad damnum clause® in the complaint failed to request an amount of damages. Counsel
for Newcomb responded by moving to amend the complaint. The trial court permitted the
amendment, and Newcomb sought $57,321.08 in back pay and $429,908.10 in front pay.

4The“ ad damnum clause” is“[a] clausein aprayer for relief stating the amount of damagesclaimed.” BLACK’S
LAaw DICTIONARY 38 (7th ed. 1999).
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On appeal, Kohler argues that thetria court erred when it allowed Newcomb to amend his
complaint during trial to request a specific amount in damages. Kohler maintains that it was
prejudiced by the amendment, asit deprived Kohler of the opportunity to conduct discovery on the
damagesissue. Accordingly, Kohler asks this court to remand the caseto thetrial court for anew
trial.

“Wrongful termination almost always economically harmsthe person fired.” Lowrimorev.
Certified Indus., Inc., No. M1998-00938-COA-R3-CV, 2001 Tenn. App. LEXIS 507, at *10-11
(Tenn. Ct. App. July 19, 2001). “Inthese cases, courtsareinvariably faced with two issues: (1) how
to compensate a plaintiff for past injuries— those occurring between the date of the discharge and
the date of trial; and (2) how to compensate for future injuries — those occurring after the trial.”
Coffey v. Fayette Tubular Prods., 929 SW.2d 326, 331 (Tenn. 1996). It has been well-established
by our case law that front pay and back pay are designed to make the wrongfully terminated
employee whole. Sasser v. Averitt Express, Inc., 839 SW.2d 422, 43234 (Tenn. Ct. App. 1992).

Tennessee Ruleof Civil Procedure 8 setsforth the general rulesof pleading and providesthat
aclam for relief “shall contain . . . ademand for judgment for the relief the pleader seeks.” TENN.
R.Civ.P.8.01(2005). Itemsof special damage, however, must be specifically pled. TENN.R. Civ.
P. 9.07 (2005). Thus, “[i]n pleading damages a distinction must be made between such damages as
are commonly designated genera damages and those known as special damages.” 25 C.J.S.
Damages § 225 (2002). General damages are those “which are the natural and necessary result of
the wrong complained of.” 1d. Special damages are “those damages which are the natural but not
necessary result of thewrong.” 1d.; accord Mitchell v. Mitchell, 876 S.W.2d 830, 831 (Tenn. 1994)
(quoting Lance Prod. v. Commerce Union Bank, 764 S.W.2d 207, 213 (Tenn. Ct. App. 1988)).
Neither party cites this Court to any authority holding that awards of front pay and back pay
constitute special damages that must be specifically pled. Nor do they cite to any authority holding
that the ad damnum clause must set forth an amount of the damages requested.

Front pay and back pay naturally result from an employer’s wrongful termination of an
employeefor filing aworkers' compensation claim and are designed to make the employee whole.
See Sasser, 839 SW.2d at 432-35. As such, they are not an item of special damages which must
be specifically pled inthe complaint. Thisdoesnot mean, however, that the employee may omit the
amount of damages requested from his complaint entirely and ask the jury to award whatever
amountsit deemsjust. Thepurposefor seeking damagesin alawsuit can be summarized asfollows:

Initslega sense the word “damages’ is defined as meaning
the compensation which the law will award for an injury done, a
compensation, restitution, recompense, or satisfaction in money for
a loss or injury sustained or suffered, or compensation for actual
injury. “Damages’ are the measure of theloss or harm, generally in
theformof pecuniary compensation, resulting from aninjury suffered
by a person because of the unlawful act, omission, or negligence of



another. Itisthewordwhich expressesindollarsand centstheinjury
sustained by a plaintiff.

There are two aspects to the word “ damages,” causation and
amount. The word “damages’ connotes the character of relief
afforded to aninjured party for theinjury suffered, that is, the amount
which will compensate the injured party for all detriment which was
proximately caused by the unlawful act of defendant. It signifies
compensation for the default of the party charged therewith, and
includes specia, aswell asgeneral, damages, and all factors going to
make up the total amount which plaintiff may recover under correct
principles of law.

25 C.J.S. Damages 8§ 1 (2002) (emphasis added); see also BLAck’sLAw DicTIONARY 393 (7th ed.
1999) (defining “damages’ as “[m]oney claimed by, or ordered to be paid to, a person as
compensation for loss or injury”).

Our case law establishes that, absent a statute or rule of law to the contrary, a plaintiff is
prohibited from recovering money damages in excess of the amount sought in the compliant.
Rominev. Fernandez, 124 S.W.3d 599, 605-06 (Tenn. Ct. App. 2003); Crossv. City of Morristown,
No. 03A01-9606-CV-00211, 1996 Tenn. App. LEXIS 677, at *9 (Tenn. Ct. App. Oct. 22, 1996)
(citing TENN. R. Civ. P. 15.02); accord 25 C.J.S. Damages § 253 (2002). Logic dictates, therefore,
that a plaintiff who requests nothing is entitled to nothing. See 25 C.J.S. Damages § 220 (2002)
(noting that a plaintiff’s complaint “must ordinarily set out the amount of damage sustained in a
definite amount”); Id. § 221 (stating that “it is unnecessary, in most cases where the demand is
unliquidated and sounds wholly in damages, and wherethereis but asingle cause of action, to state
specifically, and in amounts, the different e ements or items which go to make up the sum total of
thedamages; it isenough to claim so much in grossdamagesfor thewrong done’). Thus, Newcomb
was required to set forth in his complaint the amount of damages he sought to recover from Kohler.

We now turn to theissue of whether thetria court erred by allowing Newcomb to amend his
complaint during thetrial to set forth an amount of damages for front pay and back pay. Given the
timing of the proposed amendment, Newcomb was required to seek leave of court to amend his
complaint. TENN.R.Civ.P. 15.01 (2005). Therule providesthat “leave shall befreely given when
justice so requires.” 1d. “Tennessee law and policy have always favored permitting litigants to
amend their pleadings to enable disputes to be resolved on their merits rather than on legal
technicalities.” Hardcastlev. Harris, 170 SW.3d 67, 80 (Tenn. Ct. App. 2004). “The granting or
denying of amotion to amend is within the sound discretion of thetrial court and will be reversed
only for an abuse of discretion.” March v. Levine, 115 S.W.3d 892, 908 (Tenn. Ct. App. 2003);
Harden v. Danek Med., Inc., 985 S.W.2d 449, 454 (Tenn. Ct. App. 1998).

In exercising its discretion, the trial court should consider several factors, including: (1)

whether undue delay will occur as a result of the amendment, (2) whether the opposing party has
sufficient notice, (3) whether the amending party isacting in bad faith, (4) whether the moving party
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hasfailedto curedeficienciesin previousamendments, whether the opposing party will suffer undue
prejudice, and (5) thefutility of theamendment. Gardiner v. Word, 731 S.W.2d 889, 891-92 (Tenn.
1987); Merriman v. Smith, 599 S.\W.2d 548, 559 (Tenn. Ct. App. 1979). “Of thesefactors, the most
important is the proposed amendment’s potential prejudicial effect on the opposing party.”
Hardcastle, 170 SW.3d at 81.

When granting Newcomb’ smotionto amend hiscomplaint, thetrial court described Kohler’s
objection as an “ambush” and questioned why, despite filing numerous motions to address other
issues, Kohler never brought the matter to the court’s attention prior to trial. As Newcomb’'s
complaint set forth a cause of action for retaliatory discharge premised upon hisalleged termination
for filing workers' compensation claims, the state of the law issuch that Kohler isexpected to know
that front pay and back pay are commonly sought by plaintiffsin such actions. See Coffey v. Fayette
Tubular Prods., 929 S.W.2d 326, 331-32 (Tenn. 1996); Sasser v. Averitt Express, Inc., 839 SW.2d
422, 432-35 (Tenn. Ct. App. 1992). Moreover, while the trial court apparently overlooked the
statement in Kohler’s answer, Kohler easily could have brought the matter to the court’ s attention
prior to trial when aresolution of the issue was not forthcoming.

Kohler’s contention that it was prejudiced by the amendment because it was unable to
conduct additional discovery iswithout merit. “When thetrial court grants amotion to amend, the
opposing party must request a continuance if it believesit has been prejudiced.” Arcata Graphics
Co. v. Heidelberg Harris, Inc., 874 SW.2d 15, 22 (Tenn. Ct. App. 1993). When faced with the
proposed amendment to Newcomb’s complaint, Kohler never requested a continuance to conduct
additional discovery. “If acontinuanceisnot requested, the party against whom the amendment was
granted may not complain on appeal.” 1d. Accordingly, we hold that the trial court did not abuse
its discretion in permitting Newcomb to amend his complaint during the trial to assert a specific
monetary amount of damages.

B.
Admissibility of Certain Evidence

During thetrial, Kohler attempted to prove that Mr. Moore was the only personinvolved in
terminating Newcomb and that he had no knowledge of Newcomb's prior workers' compensation
claims when he made his decision. Kohler, in essence, takes issue with several items of evidence
offered by Newcomb at trial by arguing that such evidence was not admissible for purposes of
proving that Newcomb’s workers' compensation claims were a substantial factor in Mr. Moore's
decisiontoterminate hisemployment. Initsmotioninlimine, Kohler asked thetrial court to exclude
certain evidence, which includes the evidence at issue in this appeal. The tria court denied the
motion. When Kohler renewed its motion at the opening of thetrial, thetrial court again denied the
motion. Thetria court did, however, grant a standing objection to such evidence during the trial.
Kohler has preserved the evidentiary issues for appellate review by raising them in his motion for
anew trial. TENN. R. App. P. 3(e) (2005).
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Theadmissibility of evidence at trial iswithin the sound discretion of thetrial court, and we
will not overturn atria court’ s decision to admit or exclude evidence without finding aclear abuse
of discretion on the part of thetrial judge. Otisv. Cambridge Mut. FireIns. Co., 850 S\W.2d 439,
442-43 (Tenn. 1992). Having set forth the standard to guide or analysis of theseissues, we proceed
to examine the evidentiary issues raised by Kohler on appeal.

1.
Evidence of Failureto Promote

Kohler argues that the trial court erred by alowing Newcomb to present evidence of its
failure to promote him after his on-the-job injuries. In his amended complaint, Newcomb alleged
failure to promote as an additional component of his retaiatory discharge clam. The trial court
subsequently dismissed this claim pursuant to Kohler’s motion.

At trial, Newcomb testified that, with the exception of one promotion, he tried to apply for
higher paying jobs after he returned to work following hisinjuries but never received a promotion.
Kohler objected to thistestimony, but thetrial court ruled that it wasrelevant to the dischargeissue.
Newcomb also recounted, over Kohler’ s objection, that George Rogers, Newcomb’ s supervisor for
severa years, told him that he would never advance because he had sued the company. Roger
Gordon, one of Newcomb'’s other supervisors for severa years, testified, over Kohler’s objection,
concerning hisdifficulty in getting Newcomb promoted. On appeal, Kohler arguesthat thisevidence
is not relevant to whether Moore terminated Newcomb for filing workers compensation claims
against the company. We disagree.

“*Relevant evidence’ means evidence having any tendency to make the existence of any fact
that isof consequenceto the determination of the action more probableor |ess probablethanit would
bewithout theevidence.” TENN.R.EviD. 401 (2005). Newcomb had the burden of proving that his
workers compensation claims were a substantial factor in Kohler’s decision to terminate his
employment. One method of meeting this burden is to present circumstantial evidence of
management’s expression of a negative attitude toward an employee's injured condition. Flint
Constr. Co. v. Hall, 904 So.2d 236, 248 (Ala. 2004). While Newcomb’ sclaim for retaliation based
on failure to promote had been dismissed, the aforementioned evidence remained relevant to
Newcomb’ sattemptsto provean essential element of hiscauseof action. Accordingly, we hold that
thetrial court did not err in admitting this evidence.

2.
Remote Evidence

Newcomb al so presented the testimony of a present Kohler employee who stated that, when
Newcomb suffered his back injury in the 1980s, he returned to a “lesser” job. This witness aso
testified that his supervisors at the time made derogatory remarks about the fact that he had been
injured and sued the company. Kohler objected to this testimony as being too remote in time.
Kohler argues that any statements or events occurring prior to Newcomb’'s last workers
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compensation claimin 1999 have no probative value asto whether they motivated Mr. Mooretofire
Newcomb. Consistent with its argument that Mr. Moore was the sole decision maker in this case,
Kohler maintains that any events occurring before Mr. Moore came to the plant are not relevant.

George Rogers, one of the supervisorswho allegedly made the remarks and one of Kohler’s
own witnesses, has been at the plant for the past thirty-one years and was Newcomb’s supervisor
when he injured his back in the 1980s. He testified that only the plant manager could fire an
employee and that numerous members of management participatein atermination decision. While
Mr. Moore testified that the decision to terminate Newcomb was his aone, he also stated that he
sought the plant managers approval of his decision. Asthis evidence raises the issues of whether
others participated in the termination decision and their level of knowledge concerning Newcomb’s
prior workers compensation clams, the aforementioned evidence is relevant to establishing
management’s level of animosity toward Newcomb beginning with his first on-the-job injury.
Accordingly, we find no error in the trial court’s decision to admit this evidence.

3.
Evidence of “ Common Knowledge’ at the Plant

As previously mentioned, Roger Gordon, a member of management at the Kohler facility
until heleftin 2001, testified for Newcomb at trial. Mr. Gordon stated, over Kohler’ sobjection, that
when someoneisinjured at the plant, everyone at the plant knew about it. Linda Madrey, who |eft
Kohler in April 2004, also testified for Newcomb. She stated, over Kohler’s objection, that other
employees told her of Newcomb'’ sinjuries and that his injuries were “common knowledge” at the
plant. Kohler arguesthat such testimony constitutes hearsay and is not relevant to proving that Mr.
Moore, the sole decision maker, knew of Newcomb'sworkers compensation claims.

“‘Hearsay’ is a statement, other than one made by the declarant while testifying at the trial
or hearing, offered in evidence to prove the truth of the matter asserted.” TeNN. R. Evibp. 801(c)
(2005). A “statement” can bean oral assertion, anda*“ declarant” isthe person making the statement.
TENN.R.EvID. 801(a),(b) (2005). “Hearsay isnot admissible except as provided by [the Tennessee
Rules of Evidence] or otherwise by law.” TenN. R. Evip. 802 (2005). In overruling Kohler's
hearsay objectionto Ms. Madrey’ stestimony, thetrial court held that her testimony did not go to the
truth of the matter asserted, therefore, it was not hearsay. In order to determine whether these
statements constitute hearsay, we must discern the purpose for which they were offered.

The partiesciteto no anal ogous casesto guide our evaluation of thisevidence. Inconducting
our own independent research, we havelocated afactually similar casefrom the United States Court
of Appealsfor the Tenth Circuit. In Sanjuanv. IBP, Inc., 160 F.3d 1291, 1295 (10th Cir. 1998), the
plaintiff began to experience painin hisshoulder, arm, and back while employed with the defendant
in May 1992. After seeing a doctor, the plaintiff was restricted to light duty. 1d. Thereafter, the
plaintiff testified that his supervisors began to mistreat him by writing him up for disciplinary
infractions without explaining the substance of the violations. 1d. The supervisors denied
mistreating the plaintiff, asserting that each disciplinary infraction was related to the plaintiff’s
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failing job performance. 1d. In December 1992, the plaintiff was driving cattle into a chute by
utilizing a cattle prod. 1d. One of the cattle dipped in the chute, apparently due to snow and mud
buildup, causing the line of cattle to halt for five minutes. 1d. The supervisors alleged that the
plaintiff over-shocked the cow causing the cow to dlip and fall and that they previously had warned
the plaintiff about over-shocking cattle. Id. The plaintiff denied ever receiving prior warnings. 1d.

Following the December 1992 incident, a supervisor issued awritten disciplinary report to
the plaintiff, which noted two previouswrittenwarnings. Id. at 1296. Citing thismost recent written
infraction, the defendant’ s personnel manager decided to terminate the plaintiff’s employment. Id.
Thereafter, the plaintiff filed suit against the defendant alleging retaliatory discharge. Id. The
defendant filed a motion in limine to exclude, among other things, evidence that its personnel
directors had heard complaints from other employees to the effect that the defendant mistreated its
employeesfollowing work-related injuries. 1d. Thetrial court made apreliminary ruling excluding
the evidence, but the court allowed the plaintiff’ s counsel to question the terminating official about
his knowledge of other employee’s complaints. 1d. The official testified that he had heard
complaints from employees about the defendant’s practice of harassing and mistreating injured
employees. Id.

On appeal, the defendant argued that thetrial court erred by allowing thistestimony over its
hearsay objection. Id. at 1297. Specifically, the defendant argued that such testimony “was hearsay,
impermissible character evidenceand irrelevant.” 1d. In addressing these contentions, the court of
appeals stated:

We regject [the defendant’s| contention that mistreatment of
other employeesinsimilar circumstancesisirrelevant and prejudicial .
Because an employer will rarely admit retaliatory motivesinfiring an
employee, retaliatory discharge cases generally must be proven by
circumstantial rather than direct evidence. See Chaparrov. IBP, Inc.,
873 F. Supp. 1465, 1472 (D. Kan. 1995).

We aso regect [the defendant’s| assertion that other
employee’s complaints constitute impermissible character evidence.
Evidence of prior acts is generaly not admissible to prove the
character of a person or to show the person acted in conformity
therewith. Fed. R. Evid. 404(b). However, character evidence is
admissible in civil trials to show motive or intent. 1d.; see also
Soulak v. K Mart Corp., 894 F.2d 1150, 1156 (10th Cir. 1990). The
evidence here was offered to show that [the defendant] had the
motive or intent to mistreat employees following their work-related
injuries and we find no error in its admission.
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Attrial, thedistrict court admitted the evidence despite stating
the evidence was “probably hearsay.” Il App. at 583-85. In its
post-trial order denying [the defendant’s| motion for anew trial, the
district court ruled that the evidence of the employees’ complaints
that they were harassed and mistreated following injuries or claims
for medical benefits was not hearsay because it was being offered to
show that the [defendant’ s] personnel directors heard complaints. |
App. at 171. Thejudge sorder stated that testimony by awitnessthat
he heard or received complaints is “not hearsay, in that it is not a
statement made by an out-of-court declarant. Fed. R. Evid. 801(c).”
| App. at 171. We cannot agree. We fed it is clear that the
“complaints” which were admitted over hearsay objections were
offered not to prove the mere hearing or making of them; their
purpose was to establish the proposition in the jury’s mind that [the
defendant] in fact engaged in a pattern or practice of mistreating its
employees after work-related injuries. As such, the out-of-court
statementswereinadmissible hearsay under Rule801(c). SeeWinans
v. Rockwell Int’l Corp., 705 F.2d 1449, 1456-57 (5th Cir. 1983);
Corneliusv. Hondo, Inc., 843 F. Supp. 1243, 1246 (N.D. Ill. 1994).

Id. (emphasis added).

As did the court in Sanjuan, we likewise hold that the testimony at issue in this case is
relevant circumstantial evidence tending to prove Newcomb’ sretaliatory dischargeclaim. Through
the testimony at issue, Newcomb attempted to prove that Kohler’'s management, and in particular
Mr. Moore, knew of Newcomb’ sworkers compensation injuries since hisinjuries were “common
knowledge” at theplant. Despiteitsrelevancy, however, it constitutesinadmissible hearsay, and the
trial court erred in admitting the testimony over Kohler’ s objection.

Our inquiry does not end at thispoint. “A final judgment from which relief isavailable and
otherwise appropriate shall not be set aside unless, considering the whole record, error involving a
substantial right more probably than not affected the judgment or would result in prejudice to the
judicial process.” TENN. R. App. P. 36(b) (2005). “The improper admission of evidence that is
merely cumulative on matters shown by other admissible evidence® may be harmless error.”
McClurev. Mexia Indep. Sch. Dist., 750 F.2d 396, 402 (5th Cir. 1985); see also McCue v. Kansas,
165 F.3d 784, 791 (10th Cir. 1999); Owensv. Univ. Club of Memphis, No. 02A01-9705-CV-00103,
1998 Tenn. App. LEXIS 688, at *47—48 (Tenn. Ct. App. Oct. 15, 1998). We hold that theadmission
of this testimony constitutes harmless error.

> W e will discuss the additional evidence in the record more fully infra.
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Evidence of Union Activity

At trial, several witnessestestified, over Kohler’ s objection, concerning an alleged incident
involving a Kohler employee who cursed after ameeting to discuss union activities. Kohler argues
that the witnesses referenced a union when testifying about another employee's expletive,
presumably about the union. Kohler maintainsthat, since Kohler isanon-union facility, references
to aunion prejudiced the jury in the event that some of the jurors were union members and sought
to hold Kohler’s non-union status against the company. Newcomb argues that any reference to a
union during the testimony was necessary in order to put the incident in context and that any
prejudice to Kohler did not outweigh the probative value of the evidence. See TENN. R. EviD. 403
(2005). We agree, and we hold that the trial court did not err in admitting this testimony.

C.
Directed Verdict

“With significant exceptions, an employee or an employer may terminate an employment-
at-will relationship at any time, with or without good cause.” Conatser v. Clarksville Coca-Cola
Bottling Co., 920 SW.2d 646, 647 (Tenn. 1995) (citing Forrester v. Sockstill, 869 S.W.2d 328, 330
(Tenn. 1994); Chismv. Mid-South Milling Co., 762 SW.2d 552, 555 (Tenn. 1988)). In Clanton v.
Cain-Soan Company, Inc., 677 SW.2d 441, 445 (Tenn. 1984), our supreme court announced that
an employeeat will whoisdischarged for filingaworkers' compensation claim hasacause of action
for retaliatory discharge against hisor her employer. Thus, anemployee’ sability tofilearetaliatory
discharge claim when hisor her employment isterminated for filing aworkers' compensation clam
isrecognized asanarrow exception to the employment at will doctrine. SeeBurnsv. Schuller Int’l,
Inc., No. 03A01-9502-CV-00068, 1995 Tenn. App. LEXIS 439, at *7 (Tenn. Ct. App. June 30,
1995); Abrahamv. Cumberland-Swan, Inc., No. 01A01-9201-CH-00032, 1992 Tenn. App. LEXIS
739, a *9 (Tenn. Ct. App. Aug. 28, 1992).

In order to establish a cause of action for termination of employment in retaliation for filing
aworkers compensation claim, the plaintiff bears the burden of proving the following elements:

(1) The plaintiff was an employee of the defendant at the time of the
injury; (2) the plaintiff made a claim against the defendant for
workers compensation benefits; (3) the defendant terminated the
plaintiff’semployment; and (4) theclaim for workers' compensation
benefits was a substantial factor in the employer’s motivation to
terminate the employee’ s employment.

Andersonv. Sandard Register Co., 857 SW.2d 555, 558 (Tenn. 1993). If, and only if, theemployee
presentsaprimafaciecaseof retaiation, then the burden shiftsto theemployer to provealegitimate,
non-pretextual reason for discharging the employee. 1d. at 559; see also Sasser v. Averitt Express,
Inc., 839 S.W.2d 422, 42627 (Tenn. Ct. App. 1992).

-15-



Kohler argues that the trial court erred in failing to grant its motion for adirected verdict
on Newcomb’s claim for retaliatory discharge, which it filed pursuant to Tennessee Rule of Civil
Procedure 50.01 at the close of Newcomb’ s case-in-chief and renewed at the end of thetrial. When
thetrial judge denied the motion at the end of thetrial, hereiterated the testimony of the witnesses
and stated:

Having said all of that, the Court finds that the Plaintiff has
demonstrated that the reason given by the Defendant [for terminating
the Plaintiff] could be a pretext. And in view of all that, the Court
finds that the Plaintiff is entitled to go forward to the Jury and have
the Jury determine liability in this case, and whether or not the
Plaintiff is entitled to back pay.

Kohler does not argue that Newcomb failed to prove the first three elements of his retaliatory
discharge claim. Instead, Kohler argues that the record contains no evidence alowing the jury to
conclude that Kohler used Newcomb'’s prior workers compensation claims as a pretext for
terminating his employment.

“A directed verdict is appropriate only when the evidence is susceptible to but one
conclusion,” Alexander v. Armentrout, 24 SW.3d 267, 271 (Tenn. 2000) (citing Eaton v. McLain,
891 S.W.2d 587, 590 (Tenn. 1994); Long v. Mattingly, 797 S.W.2d 889, 892 (Tenn. Ct. App. 1990)),
or “when the evidenceisinsufficient to create an issuefor the jury to decide,” Plunk v. Nat’| Health
Investors, Inc., 92 SW.3d 409, 413 (Tenn. Ct. App. 2002). When conducting areview of atria
court’sdenia of adirected verdict, we adhere to the following:

Therulefor determiningamotionfor directed verdict requires
thetrial judge and the appellate courts to look to al of the evidence,
take the strongest, legitimate view of the evidence in favor of the
opponent of themotion and allow all reasonableinferencesfromitin
hisfavor. The court must disregard all countervailing evidence and
if thereisthen any dispute asto any material, determinative evidence
or any doubt as to the conclusions to be drawn from the whole
evidence, the motion must be denied.

Crain v. Benton, 823 S\W.2d 187, 195 (Tenn. Ct. App. 1991) (citing Maddux v. Cargill, Inc., 777
SW.2d 687, 691 (Tenn. Ct. App. 1989)). “The court may grant the motion only if, after assessing
the evidence according to the foregoing standards, it determines that reasonable minds could not
differ asto the conclusions to be drawn from the evidence.” Eaton, 891 S.W.2d at 590.

We do not conduct a de novo review of the evidence, see Alexander, 24 SW.3d at 271, re-
weigh the evidence, Plunk, 92 SW.3d at 412, or re-evaluate the credibility of the witnesses, Benson
v. Tenn. Valley Elec. Coop., 868 S.W.2d 630, 63839 (Tenn. Ct. App. 1993). If reasonable persons
could draw conflicting conclusions from the facts presented in acase, then thejury’ s verdict cannot
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be supplanted by granting adirected verdict. Plunk, 92 SW.3d at 413. Thus, “[i]f thereisany doubt
asto the proper conclusionsto be drawn from the evidence, the motion must bedenied.” Eaton, 891
S.W.2d at 590.

Kohler argues that Newcomb failed to present a prima facie case of retaliation because he
failed to offer any proof to alow a reasonable jury to conclude that his claims for workers
compensation benefits were asubstantial factor in Kohler’ s decision to terminate his employment.
Attrial, Mr. Mooretestified that the decision to terminate Newcombwashisalone. Mr. Moorealso
stated that, at the time of his decision to terminate Newcomb, he had no knowledge that Newcomb
previously had filed workers' compensation claims against the company. Kohler maintains that
Newcomb offered no evidencetending to contradict Mr. Moore' stestimony, therefore, thetrial court
erred by denying its motion for directed verdict allowing the retaliatory discharge claim to proceed
to thejury.

“Proof of discharge without evidence of acausal relationship between the claim for benefits
and the discharge does not present an issuefor thejury.” Anderson, 857 S.W.2d at 558-59; seealso
Traylor v. N. Am. Royalties, Inc., No. E1999-00709-COA-R3-CV, 2000 Tenn. App. LEX1S 262, at
*11 (Tenn. Ct. App. Apr. 24, 2000). Cases addressing the retaliatory discharge cause of action in
aworkers compensation context do not specificaly set forth the quantum of proof necessary for
such acaseto proceed to thejury for determination. Thomason v. Better-Bilt AluminumProds,, Inc.,
831 S\W.2d 291, 292 (Tenn. Ct. App. 1992). Thus, aplaintiff may prove causation “by presenting
direct evidence of the necessary causal link or by introducing compelling circumstantial evidence
of such alink.” Reedv. Alamo Rent-A-Car, Inc., 4 SW.3d 677, 685 (Tenn. Ct. App. 1999) (citing
Thomason v. Better-Bilt Aluminum Prods., Inc., 831 SW.2d 291, 293 (Tenn. Ct. App. 1992)). We
are cognizant of the fact that, “[w]here, as here, the claim is one alleging retaliatory discharge and
the essential factor to be determined isthe employer’ smotivation, direct evidence of that motivation
is rarely within the plaintiff’s possession.” Guy v. Mut. of Omaha Ins. Co., 79 SW.3d 528, 534
(Tenn. 2002). “If an employee elects to shoulder this burden with circumstantial evidence, the
employee must present direct and compelling circumstantial evidence.” Caldwell v. Nissan Motor
Mfg. Corp., U.SA., 968 S.W.2d 863, 865 (Tenn. Ct. App. 1997) (citing Thomason v. Better-Bilt
Aluminum Prods,, Inc., 831 SW.2d 291, 293 (Tenn. Ct. App. 1992)).

In an effort to prove causation, aplaintiff can present circumstantial evidence in numerous
forms, toinclude the employer’ sknowledge of the compensation claim, the expression of anegative
attitude by the empl oyer toward an employee’ sinjury, theemployer’ sfailureto adhereto established
company policy, discriminatory treatment when compared to similarly situated employees, sudden
and marked changesin an employee’ sperformance eva uationsafter aworkers compensationclaim,
or evidence tending to show that the stated reason for dischargewasfalse. Flint Constr. Co. v. Hall,
904 So.2d 236, 248 (Ala. 2004) (quoting Ala. Power Co. v. Aldridge, 854 So.2d 554, 56465 (Ala.
2002)). A plaintiff’ssubjective beliefs, mere speculation, or testimony that the employee can think
of no other reason for the discharge cannot, in and of themselves, create the requisite causal
relationship. Reed, 4 SW.3d at 685 (citing Vaughan v. Harvard Indus., Inc., 926 F. Supp. 1340,
1350 (W.D. Tenn. 1996)); see also Fuller v. Astec Indus., Inc., No. E2000-00721-COA-R3-CV,

-17-



2000 Tenn. App. LEXIS610, at *5-6 (Tenn. Ct. App. Sept. 8, 2000); McCainv. Airport Honda, No.
03A01-9603-CV-00099, 1996 Tenn. App. LEXIS 618, at *3 (Tenn. Ct. App. Oct. 2, 1996).
Moreover, an employee cannot rely on the mere short passage of time between the filing of a
workers' compensation claim and subsequent termination to prove aprimafacie case of retaliation.
Conatser v. Clarksville Coca-Cola Bottling Co., 920 S\W.2d 646, 648 (Tenn. 1995).

Newcomb maintains that the record contains sufficient circumstantial evidence to warrant
thetria court’ s decision to deny Kohler’smotion for adirected verdict. We agree. While we need
not reiterate all of thetestimony offered at trial for purposes of resolving thisissue, wewill point out
the crucial testimony.

At trial, Newcomb testified that after he returned to work following his injuries, George
Rogers, his supervisor at the time, harassed him about his injuries and his decision to sue the
company for workers' compensation benefits. Newcomb presented thetestimony of other witnesses
to corroborate this harassment. Roger Gordon worked at Kohler from 1968 until 2001, and he was
Newcomb’ ssupervisor for approximately twenty-fiveyears. He stated that heand Don Whitehead,
the manufacturing manager at thetime, had meetings after Newcomb returned towork following his
injuries. At these meetings, Mr. Whitehead told him to keep an eye on Newcomb because he sued
the company and to look for areason to get rid of him. Mr. Gordon a so stated that Ken Ussery, the
plant manger at thetime, would a so ask him to keep an eye on Newcomb after he returned to work.
On cross-examination, Mr. Gordon admitted that he never heard Mr. Ussery or Mr. Whitehead state
that they intended to fire Newcomb for filing aworkers' compensation claim. He also admitted that
he had no persona knowledge of why Newcomb was fired and that he never spoke to Mr.
Thompson, Mr. Moore, or Mr. Stanford about Newcomb' s termination.

Barry Burton had been at Kohler’ sUnion City facility for seven yearsat thetimeof trial. He
testified that he had a discussion with Mr. Moore after Newcomb'’ s termination, during which they
discussed Newcomb’ stermination. According to Mr. Burton, Mr. Moore stated that Newcomb was
fired for cursing afellow employee and “other things.” Mr. Moore did not elaborate on what these
“other things’ consisted of during their conversation. Thelma Spears worked at the Kohler plant
from 1970 until approximately 1995 or 1996. She testified that George Rogers commented that
people like Newcomb were the reason the company’s insurance premiums went up and why the
employees were unableto get araise. She admitted on cross-examination that she had no personal
knowledge of what transpired at the facility after she | eft.

Pam Petty had worked at the facility for the past thirty-one years at the time of trial. She
stated that Roger Gordon and George Rogers, both membersof management, made comments about
the fact that Newcomb had been injured on the job and sued the company. Linda Madrey began
working at the plant in 1977 and retired in April 2004. She testified that George Rogers would
harass Newcomb after hereturned to work following aninjury. When shesuffered an injury herself,
shetestified that Mr. Rogerstold her to sue the company like Newcomb had done and that she never
got araise because people like Newcomb sued the company.
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Kohler presented the testimony of numerous members of management at the facility, both
past and present. George Rogers took Roger Gordon’s position when he left the facility in 2001.
Hedenied ever telling Pam Petty or Thelma Spearsthat empl oyeeswould not get rai ses becausethey
sued the company. Healso denied ever treating Newcomb different after he returned to work or that
anyone ever suggested to watch Newcomb to find a way to fire him for filing a workers
compensation claim. Mr. Rogersadmitted that he had knowledge of Newcomb’ swork injuries, but
he stated that he had nothing to do with the decision to terminate his employment.

Tim Crowell had been at the plant for the past twenty-five years, and heisthe supervisor who
issued the written warning to Newcomb. He testified that he was not aware of Newcomb's prior
workers' compensation claims and that no one ever told him to watch Newcomb and find away to
fire him. He also stated that he never discussed Newcomb's termination with Mr. Moore, Mr.
Stanford, or Mr. Thompson. Jerry Ray, the prior human resources manager, testified that, while he
had knowledge of Newcomb’sworkers' compensation claims, he never heard anyone suggest that
he watch Newcomb to find away to fire him for filing the claims. Further, he stated that he did not
discuss Newcomb'’ s termination with anyone at the facility. Tommy Stanford, however, admitted
that it was common knowledge at the plant that Newcomb had been injured at work and sued the
company. Healso stated that hedid not know of Newcomb’ sworkers' compensation claimsand that
he was never told to watch Newcomb to find away to fire him.

Kenneth Ussery served asthe plant manager until 2000 when Mr. Goad took over. He never
heard anyone suggest, nor did he suggest, that management watch Newcomb to find a way to
terminate his employment for filing workers' compensation claims against the company. Buddy
Thompson testified that he had no knowledge of Newcomb' s prior workers' compensation claims
when he suspended him for cursing Mr. Bridges and that he never heard anyone suggest watching
Newcomb to find away to fire him.

Initsreply brief, Kohler arguesthat, since Ken Ussery, Don Whitehead, Roger Gordon, and
Jerry Ray were no longer at the plant when Mr. M oore terminated Newcomb, any testimony relating
to what they said or heard is not probative of Mr. Moore' s mativation for terminating Newcomb.
Kohler further argues that George Rogers statements cannot be used to prove Mr. Moore's
motivations because Mr. Rogers never spoketo Mr. Moore about Newcomb'’ stermination. Finally,
Kohler maintains that Mr. Burton’s conversation with Mr. Moore after the firing is not probative
because Mr. Moore never elaborated on the “ other things’ that warranted Newcomb'’ s termination.

While Kohler argues that the aforementioned testimony offered by Newcomb is too
attenuated to establish the necessary causal nexus, thereis sufficient circumstantial evidencein the
record to enable the jury to find that Newcomb'’s workers' compensation claims were or were not
asubstantial factor in Mr. Moore' s motivation to terminate his employment.

Mr. Moore testified that the decision to terminate Newcomb was his alone and that he had

no prior knowledge of Newcomb’'s workers compensation clams when he terminated his
employment. George Rogers, who is a present member of management and testified for Kohler,
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offered adifferent understanding of Kohler’ s policy regarding terminations. He stated that only the
plant manager could fire an employee and that several individuals in management areinvolved in
a termination decison. Despite his assertion to the contrary, Mr. Moore himself stated that he
informed the plant manager of hisdecision, and the plant manager affirmed Newcomb’ stermination.
Thus, Kohler's assertion that it is uncontradicted that Mr. Moore aone decided to terminate
Newcomb is not supported by the record in this case.

Next, while the management testified that they never discussed Newcomb'’ s termination or
workers compensation claims with Mr. Moore, the record would enable a reasonable jury to
conclude that Mr. Moore had knowledge of those claims. Mr. Stanford, Kohler’s own witness,
testified without objection that it was common knowledge at the plant that Newcomb suffered
injuries at work and sued the company for workers compensation benefits. Mr. Moore himself
testified that he could access the employees' records, which included their medical and workers
compensation files. Although he denied looking at anything other than Newcomb'’ s personnel file,
it isfor the jury to reconcile conflicting testimony and assess the witnesses' credibility. Sasser v.
Averitt Express, Inc., 839 SW.2d 422, 427 (Tenn. Ct. App. 1992).

Finally, Kohler maintains that, even if Mr. Moore knew of Newcomb's prior workers
compensation claims, thereis no evidence tending to prove that Mr. Moore used Newcomb'’ s prior
workers compensation claims as a pretext to terminate his employment. In support of this
argument, Kohler pointsto theinvestigation conducted by Mr. Moore and the company’ semphasis
on its respectful workplace policy beginning with Mr. Goad’ s tenure as plant manager.

WhileKohler presented the testimony of its management personnel to establish the basisfor
and implementation of the policy, Newcomb’ s counsel was able to establish on cross-examination
that the managers have differing opinions about the basisfor the policy and itsimplementation. Mr.
Goad, the plant manager who implemented the policy, admitted that not every aspect of the policy
was set forth in the Associate Handbook. Mr. Goad stated that the following language from the
Associate Handbook, found under the heading Plant Rules of Conduct, set forth the respectful
workplace policy: “Insubordination or use of profane or abusive language toward fellow associates
or officials of the company or persons doing business with the company.”

George Rogerstestified that heunderstood that thefirst violation of the policy would warrant
suspension, and the second offense would warrant termination. He felt, however, that a supervisor
could terminate an employee on thefirst offense depending on the severity of the conduct. Tommy
Stanfordinitially reiterated this practicein hisdirect testimony and testified that the languagein the
Associate Handbook governed disciplinefor violations of therespectful workplacepolicy. Oncross-
examination, however, he admitted that the Associate Handbook was not amended to expressly set
forth the respectful workplace policy and that therewere no written guidelineson how to enforce the

policy.

Tim Crowell testified that, after Mr. Goad introduced the policy, Mr. Goad expressed zero
tolerance for such behavior, and acompany practice began by which empl oyees could be terminated
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for violating the policy. He aso admitted, however, that he did not follow the five-step process in
the Associate Handbook when he issued a written warning to Newcomb. Buddy Thompson aso
testified that the respectful workplace policy allowed a supervisor to terminate an employee upon
the first violation of the policy. On cross-examination, Mr. Thompson agreed that cursing is not
listed as aserious offensein the A ssociate Handbook, and he would not equate cursing to one of the
serious offenses listed as examples.

Mr. Moore stated that thefirst violation of the policy would result in athree-day suspension
and the issuance of awritten warning followed by termination on a second offense. He could not
recall, however, how he came to learn of the company’s practices in enforcing the respectful
workplace policy. When directed to the five-step process in the Associate Handbook, he described
it asa*” performance process’ dealing with productivity, quality, and attendance issues as opposed
to conduct issues. When asked to identify the respectful workplace policy in the Associate
Handbook, Mr. Moore pointed to the following statement under the heading Company Ideals and
Policies: “Mutud trust and respect are promoted between all elements of the Company and all
associates at all times. Kohler is committed to providing a respectful workplace.” Mr. Moore
admitted that, prior to terminating Newcomb’'s employment, he had never terminated another
employee for violating the respectful workplace policy. (T.E. Vol. 3, p. 312).

Based on our review of the evidence in the record, Newcomb presented circumstantial
evidencetending to show that Kohler’ smanagement had anegative attitude toward hiswork-related
injuries, had knowledge of his prior workers' compensation claims, and failed to adhere to the
established policies set forth in the Associate Handbook. See Flint Constr. Co. v. Hall, 904 So.2d
236, 248 (Ala. 2004). Thus, areasonablejury could concludethat Kohler used Newcomb’ sworkers
compensation claims as a pretext to terminate his employment. Accordingly, we hold that thetrial
court did not commit error when it denied Kohler’s motion for a directed verdict.

D.
Jury Instructions

On April 11, 2005, the day beforethetrial got underway, Kohler submitted fifteen proposed
jury instructions for the trial court’s review. The tria court rejected Kohler's proposed jury
instructions, instead choosing to charge the jury with instructions selected by the court. Kohler
guestions the propriety of the trial court’s decision to reject certain jury instructions proposed by
Kohler.

“Thetrial courtisthejury’ ssole sourcefor thelegal principlesto guidetheir deliberations.”
Grissomv. Metro. Gov't of Nashville, 817 SW.2d 679, 685 (Tenn. Ct. App. 1991) (citing State ex
rel. Myers v. Brown, 351 SW.2d 385, 388 (Tenn. 1961)). “The tria court’s instructions must
accurately embody the parties’ respective theories and must be couched in plain terms that average
jurorswill understand.” Sasser v. Averitt Express, Inc., 839 SW.2d 422, 430 (Tenn. Ct. App. 1992)
(citationsomitted). “Trial courtsshould givearequestedinstructionif it satisfiesthreerequirements:
(2) itissupported by the evidence, (2) it embodiesthe party’ stheory, (3) it isacorrect statement of
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the law.” Otis v. Cambridge Mut. Fire Ins. Co., 850 SW.2d 439, 445 (Tenn. 1992) (citations
omitted). “However, they need not give aspecial instruction whose substanceisaready coveredin
thegeneral charge.” 1d. (citationsomitted); seealso Miller v. Choo Choo Partners, L.P., 73 S.W.3d
897, 908 (Tenn. Ct. App. 2001).

Kohler bearsthe burden of demonstrating that an error existsin theinstructions provided to
thejury that likely resulted in prejudiceto itsposition at trial, Owensv. Univ. Club of Memphis, No.
02A01-9705-CV-00103, 1998 Tenn. App. LEXIS 688, at *47 (Tenn. Ct. App. Oct. 15, 1998), as
“[w]ewill not reverseatrial court unlessthe failureto give arequested charge ‘ more probably than
not’ affected the judgment,” Miller, 73 SW.3d at 908 (quoting TENN. R. App. P. 36(b)). When
evauating jury instructions on appeal, we do not attempt to measure the instructions against a
standard of perfection. Grissom, 817 SW.2d at 685. “The charge will not be invalidated as long
asit fairly defines the legal issues involved in the case and does not mislead the jury.” Otis, 850
S.W.2d at 446; see also Sasser, 839 S.W.2d at 430.

Inthiscase, thetrial court charged the jury with numerousinstructions, including thejury’s
general duty, the proper method for eval uating direct and circumstantial evidence, the proper method
for evaluating the credibility of witnesses, and the burden of proof. Regarding Newcomb’'s
overriding claim for retaliatory discharge, the trial court’ sinstruction provided:

In this case, there is no employment contract stating aterm of
employment. The Kohler Associate Handbook is not a contract.

Generdly an employer can discharge an employee-at-will,
such as plaintiff, for good cause, for bad cause, or for no cause at all,
without incurring liability for damages. However, there is an
exception to thisrulewheretheemployer hasviol ated the established
public policy of our state. Such aviolation of public policy occurs
when the employee is discharged in retaliation for the employee's
exercise of aright or duty established by statute or recognized by
public policy.

It isthe policy and the law of this state that employees must
be ableto exercisetheir rights under theworkers' compensation laws
without fear of reprisal or penalty from an employer.

Therefore, if you find that plaintiff’s exercise of a right
established by statute or recognized by public policy wasasubstantial
motivating factor inthedefendant’ sdecision to dischargethe plaintiff
and the discharge was in retaliation for the plaintiff’s exercise of
rights, then you may award damages.

To prevail in aretaliatory discharge case alleging aviolation
of the workers' compensation law, an employee must prove:

1. That the plaintiff was employed by the defendant;

2. That the plaintiff sought workers compensation

benefits[;]
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3. That the defendant discharged the plaintiff; and

4. That the request for workers' compensation benefits
was asubstantial motivating factor in the defendant’ s
discharge decision.

“Substantial factor” meansan important or significant factor,
but not the sole or exclusive factor.

Subjective beliefs, conjecture, or speculation are insufficient
to create the necessary causal link between a claim for workers
compensation benefits and an employee' s subsequent discharge.

If you find that the plaintiff’s exercise of rights under the
workers' compensation act was a substantial motivating factor in the
defendant’ sdecisionto dischargetheplaintiff, then you must find that
thiswas aretaliatory discharge, even though other reasons may have
existed for discharge.

This instruction, as do the other instructions chosen by the trial court, tracks the language of the
Tennessee Pattern Jury Instructions. 8 TENN. PRACTICE: TENN. PATTERN JURY INSTRUCTIONS —
CiviL 8 8.60 (5th ed. 2004).

Kohler argues that thetrial court erred by refusing to giveitsfirst proposed jury instruction
to the jury, which provided, in relevant part, as follows: “You must first determine whether the
Plaintiff has proven by apreponderance of the evidencethat ChrisMoore knew that the Plaintiff had
filed claims for workers' compensation benefits at the time he made the decision to terminate the
Plaintiff’ semployment.” On appeal, Kohler maintainsthat thetrial court erred whenitfailedtogive
this instruction because “the jury was allowed to erroneously conclude there was no legal
requirement that it must first find the decision maker knew of Plaintiff’s workers' compensation
claims before he could act, in whole or in part, based on the claims.”

We have concluded that the substance of Kohler’ sinstruction wascoveredinthetria court’s
genera charge. The court’s instruction to the jury stated that an employee must prove “that the
request for workers' compensation benefits was a substantial motivating factor in the defendant’s
discharge decision.” In finding that the Plaintiff’s workers' compensation claims substantially
motivated his employer’s decision to terminate him, the jury was implicitly required to determine
that the decision maker had knowledge of the claims. Kohler’s proposed instruction would have
merely added a preliminary step to the jury’ sanalysis. “Where the court correctly charges the law
applicableto the case, it isnot error to deny aspecia request that embodiesatheory of aparty if the
court chargesin general terms and with clearness sound propositions of law which would guide the
jury in reaching acorrect decision in the case.” Otisv. Cambridge Mut. FireIns. Co., 850 SW.2d
439, 445 (Tenn. 1992) (citing &. Louis|.M. & S. Ry. Co. v. Hatch, 116 Tenn. 580, 593, 94 SW. 671,
674 (1906)). Kohler asserts that the trial court’s instruction allowed the jury to conclude that the
claims substantially motivated the decision of the Defendants without afinding that the Defendants
knew of the workers' compensation claims. We find this argument to be nonsensical, and we
certainly cannot say that thetrial court’ srejection of the proposed instruction “more probably than
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not” affected thejudgment. Accordingly, weaffirmthetrial court’sdecision to reject this proposed
instruction.

Kohler arguesthat thetrial court erred in rejecting itsthird proposed jury instruction, which
provided: “ The Plaintiff, Barney Newcomb, must present proof other than merely the facts showing
his employment, his exercise of rights under the Workers' Compensation Law, and his subsequent
discharge.” On appeal, Kohler arguesthat, in the absence of thisinstruction, “the jury was allowed
to erroneously concludethat proof of employment, aclaim for workers' compensation benefits, and
subsequent discharge was sufficient to allow the Plaintiff to recover thiscase.” Kohler aso argues
that the trial court erred in rejecting its tenth proposed jury instruction, which provided:

The Plaintiff must prove by a preponderance of the evidence that his
claim for workers' compensation benefits, as opposed to hisinjury,
was the truereason for histermination by ChrisMoore. Itisno[sic]
enough for the Plaintiff to show only that he suffered an on-the-job
injury and was later discharged.

Kohler maintainsthat thetrial court’ srejection of thisinstruction allowed the jury “to conclude that
if it thought the injuries caused the discharge, that was sufficient to allow the Plaintiff to recover
damages.”

The aforementioned genera charge given by the trial court sufficiently set forth the four
elements necessary to proving aclaimfor retaliatory discharge, which included the requirement that
the plaintiff provethat hisworkers' compensation claimswere asubstantial motivating factor inthe
employer’s discharge decision. Accordingly, Kohler's arguments regarding its third and tenth
proposed jury instructions are without merit.

Kohler arguesthat thetrial court erredinreecting itsfourth proposed jury instruction, which
provided: “The Plaintiff may prove the necessary causal link between his clam for workers
compensation benefits on (date or dates) and his subsequent termination on April 4, 2003, by
presenting direct evidence of thisnecessary causal link or by introducing compelling circumstantial
evidence of such alink.” On appeal, Kohler argues that by failing to givethisinstruction, “the jury
was alowed to erroneously conclude that the Plaintiff could recover if he had only circumstantial
evidence, rather than needing compelling circumstantial evidence.” Kohler aso arguesthat thetrial
court erred in regjecting its fourteenth proposed jury instruction, which provided: “ The burden of
proof is on the Plaintiff, Barney Newcomb, to prove all the elements of his claim that he was
terminated on April 4, 2003, for making a clam for workers[’'] compensation benefits on (date or
dates) by compelling circumstantial evidence sincethereisno direct evidenceinthiscase.” Kohler
maintains that the rejection of thisinstruction allowed the jury “to erroneously conclude that only
circumstantial evidence was needed, rather than compelling circumstantial evidence.”
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It istrue that the trial court’s general instructions do not state that Newcomb was required
to prove his claim by presenting compelling circumstantial evidence. See Thomason v. Better-Bilt
Aluminum Prods., Inc., 831 SW.2d 291, 293 (Tenn. Ct. App. 1992) (noting that a plaintiff may
prove the requisite causal connection by presenting “compelling circumstantial evidence”). When
reviewing the jury instructions as a whole and the entire record, however, it is clear that there is
sufficient compelling circumstantial evidence to enableajury to find in favor of Newcomb. Thus,
even if thisomission constituted an error in thetria court’s charge to the jury, we hold that it does
not rise to a level that would warrant the reversal of the jury’s verdict. Owens v. Univ. Club of
Memphis, No. 02A01-9705-CV-00103, 1998 Tenn. App. LEX1S688, a * 4748 (Tenn. Ct. App. Oct.
15, 1998).

Kohler argues that the trial court erred in rgjecting its seventh proposed jury instruction,
which provided:

Whileyou may or may not agreewith the conclusionsreached
by Chris Moore during his investigation concerning whether or not
Barney Newcomb in fact said F— Y — to James Bridges, it is not
the jury’ srole to decide whether he made the correct decision based
on the facts presented to him. That isto say, the jury isnot to act as
a“ super-personnel manager” and review the decision of Mooreasthe
decisionmaker. It is not the role of the jury to “second guess’ or
“Monday morning quarterback” employment decisions.

Y ou are only to decide whether the Plaintiff has proven by a
preponderance of the evidence that the decision to terminate the
Plaintiff was because he made claims for workers compensation
benfeits on (date or dates).

On apped, Kohler argues that by rejecting thisinstruction, thetrial court “erroneously allowed the
jury to act as a‘ super-personnel manager’ and review the decision [of] Chris Moore on the merits
asto whether the Plaintiff, intheir opinion, did or did not say ‘ F*** you, Bridges.” Further, Kohler
assertsthat by rejecting thisinstruction, thetrial court “allowed thejury to consider the 1984 injury
and claim for benefits which was at a time when the Plaintiff was employed by United States
Gypsum, not the Defendant.”

Kohler offers no citation to authority in its brief to establish that its seventh proposed jury
instruction is required by law to be given. See Otisv. Cambridge Mut. Fire Ins. Co., 850 SW.2d
439, 445 (Tenn. 1992). Moreover, theauthority cited by Kohler initsproposed jury instruction does
not stand for the proposition that thisinstructionisrequired in cases of this nature. See Bienkowski
v. Am. Airlines, Inc., 851 F.2d 1503 (5th Cir. 1988); Miller v. City of Murfreesboro, 122 S\W.3d 766
(Tenn. Ct. App. 2003); Spannv. Abraham, 36 S.W.3d 452 (Tenn. Ct. App. 1999); DeVorev. Deloitte
& Touche, No. 01A01-9602-CH-00073, 1998 Tenn. App. LEXIS 122 (Tenn. Ct. App. Feb. 20,
1998). Further, wefind no error inthetrial court’ s decision to forego setting forth the specific dates
of Newcomb’ sinjuriesfor thejury’ sconsideration. Whilethe 1984 injury occurred whilethefacility
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was under the control of United States Gypsum, the employees and management retained their
positions and the employees files remained at the facility after Kohler took control. Thus,
management’ s treatment of Newcomb when he returned to work after his first injury and Mr.
Moore' s access to his employment records, which apparently included his first on-the-job injury,
were proper aspects of Newcomb'’s circumstantial proof in this case. Accordingly, we cannot say
that the trial court erred in rgjecting this instruction.

Kohler arguesthat thetrial court erred in rejecting its ninth proposed jury instruction, which
provided:

You are not to consider whether the discipline which was
imposed uponthePlaintiff wasreasonableor rational. The Defendant
can discipline the Plaintiff for any reason or no reason at all aslong
asthereason for disciplinewasnot becausethe Plaintiff madeaclaim
for workers' compensation benefits.

On appeal, Kohler argues that by rgecting this instruction, the trial court allowed the jury “to
concludeit could makeitson [sic] judgment asto thefairness of the decision, asopposed to whether
Chris Moore decided to terminate the Plaintiff for making a claim for workers compensation
benefits.” Kohler offers no citation to authority in its brief to establish that atrial court in cases of
thisnatureisrequiredto givethisjury instruction. Moreover, the authority citedinits proposed jury
instruction does not support the conclusion that suchinstructionisrequiredinthiscase. SeePollard
v. Rea Magnet Wire Co., 824 F.2d 557, 559-61 (7th Cir. 1987). Accordingly, this argument is
without merit.

Kohler argues that the trial court erred in rgjecting its eleventh proposed jury instruction,
which provided:

If you find that the Plaintiff has proven by apreponderance of
the evidencethat hewasterminated on April 4, 2003, by ChrisMoore
becausehe madeaclaimfor workers' compensation benefitson (date
or dates), then you may consider awarding the Plaintiff compensatory
damages for back pay, but such amount may not exceed the amount
prayed for in the Plaintiff’s Amended Complaint.

Kohler argues that the trial court’s rejection of this instruction permitted the jury “to award more
than theamount requested in the original Amended Compliant in effect at the commencement of this
trial on April 12, 2005.” As discussed supra, we have determined that the trial court did not err in
allowing Newcomb to amend hiscomplaint during thetrial to request aspecific amount in damages.
As the jury’s award of back pay equaled the amount sought by Newcomb after amending his
complaint, Kohler isnot prejudiced by thetrial court’ sfailureto chargethejury withthisinstruction.
Accordingly, we find no error in this regard.
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Finally, Kohler states that the jury sent a note to the trial court, presumably during its
deliberations, inquiring as to why Don Whitehead did not testify in the case. Kohler alegesthat it
asked thetrial court to chargethejury regarding the Missing WitnessRule, but thetrial court refused
todo so. Therecordinthiscase doesnot contain acopy of any note from the jury or any discussion
about instructing the jury on the Missing Witness Rule asto thiswitness. Kohler argues, in athree
sentence paragraph contained inits brief, that thetrial court’ srefusal to givetheinstruction allowed
thejury to assume that, because Kohler did not call Mr. Whitehead asawitness, it attempted to hide
something from thejury. Kohler offersno citation to therecord or to any authority in support of this
argument.

“Under themissing witnessrule, aparty isentitled to argue, and havethejury instructed, that
if the other party has it peculiarly within his power to produce a witness whose testimony would
naturally be favorable to him, the failure to call that witness creates an adverse inference that the
testimony would not favor his contentions.” Sate v. Middlebrooks, 840 SW.2d 317, 334 (Tenn.
1992) (citing Statev. Francis, 669 S.W.2d 85, 88 (Tenn. 1984); Satev. Jones, 598 S.W.2d 209, 224
(Tenn. 1980)). Theinference generated by the operation of the rule does not amount to substantive
evidence of afact from which no other evidence was offered to prove the fact. McReynolds v.
Cherokeelns. Co., 815 S.\W.2d 208, 210 (Tenn. Ct. App. 1991). “Theextent of itseffect istoimpair
the weight of the evidence of the party affected and to enhance the weight of his adversary.” Id.
(citing Nat’l Life & Accident Ins. Co. v. Eddings, 221 SW.2d 695, 697-99 (Tenn. 1949)). The
inference will not operate where the only object for calling the witness would have been to produce
corroborative, cumulative, or unnecessary evidence. Dickeyv. McCord, 63 S.W.3d 714, 721 (Tenn.
Ct. App. 2001).

“The mere fact that a party fails to produce a particular person who may have some
knowledge of the factsinvolved does not justify application of the inference against him.” Statev.
Francis, 669 SW.2d 85, 88 (Tenn. 1984). Before the missing witness rule can be invoked, the
evidence must show that “[(1)] the witness had knowledge of material facts, [(2)] that arelationship
exists between the witness and the party that would naturally incline the witnessto favor the party
and[(3)] that the missing witnesswas availableto the process of the Court for trial.” Satev. Bigbee,
885 S.W.2d 797, 804 (Tenn. 1994) (citations omitted). Due to the potential effects of invoking the
rule, courts must construe these requirements strictly, Francis, 669 SW.2d at 89, and exercise
restraint in those instances when the rule is applicable, McReynolds, 815 S.W.2d at 209.

Other than aterse paragraph in its brief, Kohler offers no citation to authority or argument
to demonstrate that any of the prerequisites necessary to the operation of therule are present in this
case. ThisCourt ordinarily must confineitsreview to theissues presented by the parties on appeal .
TeENN. R. App. P. 13(b) (2005). In addressing such issues, werely on the parties to provide us with
arecord setting forth the underlying basis for the issue, see TENN. R. App. P. 13(c), 24 (g) (2005),
aswell as“[alnargument . . . setting forth the contentions of the appellant with respect to theissues
presented, and the reasons therefor, including the reasons why the contentions require appellate
relief, with citationsto the authorities and appropriatereferencesto therecord. . . relied on,” TENN.
R. App. P. 27(8)(7) (2005) (emphasis added).
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A skeletal argument that isreally nothing more than an assertion will not properly preserve
aclaim, especially when the brief presentsamultitude of other arguments. United Satesv. Dunkel,
927 F.2d 955, 956 (7th Cir. 1991) (per curiam). It is not the function of the appellate court to
research and construct the parties’ arguments. United Statesv. Berkowitz, 927 F.2d 1376, 1384 (7th
Cir. 1991). The Appellant’s Brief “should contain an argument setting forth the contentions of the
appellant with respect to the issues presented with citations to the authorities and appropriate
referencestotherecord.” Rhea Countyv. Town of Graysville, No. E2001-02313-COA-R3-CV, 2002
Tenn. App. LEXIS539, at * 20 (Tenn. Ct. App. July 25, 2002); see also Berkowitz, 927 F.2d at 1384.
The failure of a party to cite to any authority or to construct an argument regarding his position on
appeal constituteswaiver of that issue. See Rector v. Halliburton, No. M1999-02802-COA-R3-CV,
2003 Tenn. App. LEXIS 149, at *25 (Tenn. Ct. App. Feb. 26, 2003) (per curiam); Rhea County,
2002 Tenn. App. LEXIS 539, at *19-20. Accordingly, this aspect of Kohler’s appea is without
merit.

E.
Trial Court as Thirteenth Juror

In its motion for a new trial, Kohler asked the trial court, acting as thirteenth juror, to set
asidethejury’ sverdict based upon an independent weighing of the evidence presented at trial. The
trial court declined theinvitation. Kohler arguesthat this constituted error since the record contains
no evidence establishing a causal connection between Newcomb’'sworkers compensation claims
and his termination.

“When acting as the thirteenth juror in considering a motion for a new trial, the trial court
must independently weigh the evidence, determine the issues presented, and decide whether the
jury’ sverdict issupported by theevidence.” Dickeyv. McCord, 63 S.W.3d 714, 718 (Tenn. Ct. App.
2001) (citing Overstreet v. Shoney’s, Inc., 4 S.\W.3d 694, 717 (Tenn. Ct. App. 1999)). If atrial court
properly performsits duty as thirteenth juror, we are limited to a determination of whether thereis
any materia evidence in the record to support the jury’s verdict. Shiversv. Ramsey, 937 SW.2d
945, 947 (Tenn. Ct. App. 1996). “An appellate court presumes the tria court properly performed
its duty as the thirteenth juror when the trial court approves the jury’s verdict without comment.”
Dickey, 63 SW.3d at 718.

Our analysis of the trial court’s denial of Kohler’s motion for a directed verdict supra is
sufficient to establish that the record contains material evidence to support thejury’sverdict inthis
case. Thus, we need not reiteratein exhaustive detail the evidence already discussed in that section
of theopinion. SeeBensonv. Tenn. Valley Elec. Coop., 868 S.W.2d 630, 639 (Tenn. Ct. App. 1993).
Accordingly, we hold that the trial court competently performed itsrole as thirteenth juror and that
the record supports its decision to affirm the jury’ s verdict.
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F.
Reinstatement and Front Pay

In retaliatory discharge cases of this nature, “the clearest way to make the plaintiff wholeis
to supplement the back pay award with reinstatement to thejob.” Coffey v. Fayette Tubular Prods.,
929 SW.2d 326, 331 (Tenn. 1996). Thus, we have held that reinstatement, where feasible, isthe
preferred remedy in casesof thisnature. Sasser v. Averitt Express, Inc., 839 SW.2d 422,432 (Tenn.
Ct. App. 1992). Reinstatement, however, is not the only method by which awrongfully discharged
employee can be made whole. “Where reinstatement is not feasible, the court may order front pay
— amonetary award intended to compensate the plaintiff for the loss of future earnings.” Coffey,
929 S.W.2d at 332. “Reinstatement isan equitable remedy, and front pay is an equitabl e substitute
for reinstatement.” Sasser, 839 S.W.2d at 435 (citations omitted). Thus, “[e]ven though front pay
isanaward for monetary relief, itisstill an equitableremedy.” Id. (citationsomitted). Asthechoice
between reinstatement or front pay involves a choice of remedies, we have held that the decisionis
properly left to the trial court and not the jury. Id.

After thetrial inthismatter, thetrial court held ahearing to determinewhether reinstatement
waswarranted inthiscase. At the hearing, Newcomb testified that he did not wish to return to work
at Kohler because he had been accused of something he did not do (i.e. cursing afellow employee),
he felt that management would try to find areason to fire him again, and he would have a problem
getting along with management after the litigation. Kohler offered no proof in response to
Newcomb's testimony nor did they cross-examine him. Kohler did, however, offer to reinstate
Newcomb and make accommodations for his work-related injuries.

After taking the matter under advisement, the trial court subsequently entered an order
stating:

The Court findsthat reinstatement is not practicable for three
reasons. First, the upper management employees of the defendant
through their testimony and demeanor demonstrated hostility toward
theplaintiff. Second, the defendant informed the Court that it would
accept the plaintiff asan employee and find ajob for him, but did not
specify what job would be availableto him. There was no guarantee
made by the defendant that the job would be one the plaintiff could
perform. Thethird reasonisthat the Court has a serious concern that
the plaintiff would be terminated again. The defendant contended
that the plaintiff was terminated for violating the “respectful
workplace policy”. However, this policy is not in writing, is not
defined, and may be subjectively and arbitrarily interpreted and
applied by the person making the decision. The defendant is a non-
union plant, and the plaintiff would not have the benefit of a union
representative or a union contract nor would he be entitled to an
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appeal of an adverse decision. If the defendant is terminated again,
he would have no recourse.

Thus, thetria court decided that an award of front pay was warranted, holding:

Thiscasewastried a most exactly two years after the plaintiff
wasdischarged. Theundisputed testimony isthat the plaintiff applied
for work at anumber of businesses, but no one hired or expressed any
interest in him. He had no job prospects at the time of thetrial.

The plaintiff has had four prior workers compensation
awards. . . .

The plaintiff is 49 years of age and has a ninth grade
education. He went to work at the defendant’s plant in 1975 and
worked there until his discharge in 2003. His only other work
experience was in agarment factor [sic] and on aferry boat.

The Court findsthat the only work availableto the plaintiff is
aminimum wage job such asaWal-Mart greeter.

The Court also finds that the plaintiff has approximately 16
years before he may draw full social security benefits and is entitled
to front pay for 16 years. In 2002, the plaintiff’s last full year at
Kohler, heearned $25,661.00. Had heremained at Kohler (assuming
no wage increases) he would have earned $410,576.00. The Court
also finds that the plaintiff has 15 years before he is digible for
Medicare, and is entitled to the cost of health insurance for 15 years.
In his last full year at Kohler, the cost of the heath insurance was
$6,000.00 a year. The cost of the headth insurance (assuming no
increase in premiums) for 15 yearsis $90,000.00. Accordingly, the
plaintiff isentitled to total benefits of $500,576.00, less what he may
earn at a minimum wage job. The Court finds this amount to be
$10,300.00 ayear or atotal of $164,800.00. Accordingly, the Court
finds the plaintiff is entitled to front pay in the amount of
$335,776.00.

On appeal, Kohler arguesthat front pay is not appropriatein this case becausethetrial court
should have awarded reinstatement. Kohler maintains that Newcomb failed to show that
reinstatement is not feasible, other than speculating that the employment relationship isirreparably
harmed by thislitigation. Regarding thereasonsgiven by thetrial court for rejecting reinstatement,
Kohler asserts that the trial court erred in several respects. First, it failed to cite examples of the
hostility displayed toward Newcomb. Second, despite Kohler’'s assurances that it would
accommodate Newcomb'’sinjuriesif he were reinstated, the trial court erred in noting that Kohler
failed to specify if it would offer ajob that Newcomb would be able to perform. Finaly, thetria
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court erred because there is no evidence that Kohler would seek to terminate Newcomb's
employment if he returned to work.

A trial court’ s decision between reinstatement and front pay can present mixed questions of
factandlaw. Lowrimorev. Certified Indus., Inc., No. M 1998-00938-COA-R3-CV, 2001 Tenn. App.
LEXIS507, at *5-6 (Tenn. Ct. App. July 19, 2001). To the extent we are presented with questions
of law, wewill review thetria court’ s decision de novo affording no presumption of correctnessto
the decision. Id. at *6. To the extent that Kohler makes afact based argument on appeal, we will
presumethat thetrial court’ sfactua decision iscorrect unlessthe preponderance of the evidenceis
otherwise. Id.

“Employees are not required to accept unreasonable reinstatement offers.” Sasser, 839
SW.2d at 433. However, “when an employer has made a bona fide offer, the employee has the
burden of demonstrating that reinstatement is not feasible.” Id. There are several circumstances
when reinstatement may not be feasible, including (1) “where the employer has demonstrated such
extreme hostility that, as a practical matter, a productive and amicable working relationship would
be impossible,” (2) “where no comparable job isavailable,” (3) “when it disrupts the employment
of others,” (4) “when the employment relationship has been irreparably damaged by animosity
associated with the litigation,” (5) “when the plaintiff is relatively close to retirement,” and (6)
“when the plaintiff is a high management employee.” 1d. The hostility expressed by the employer
toward the employee is perhaps the most common circumstance where reinstatement will not be
feasible, Coffey, 929 SW.2d at 331-32, but “[t] he discord between the parties must rise above the
friction normally associated with litigation,” Sasser, 839 SW.2d at 433 n.9.

The record in this case contains sufficient proof to support the trial court’ s conclusion that
Kohler has demonstrated hostility toward Newcomb and that he could potentially face future efforts
by Kohler to terminate his employment if he were reinstated. Several witnesses who testified on
behalf of Newcomb conveyed the harassment Newcomb received from management after hereturned
towork following hisinjuries. Thetrial court’ sconclusion that the respectful workplace policy was
not as clear as Kohler attempted to demonstrate is likewise supported by the record. Kohler’sown
witnesses, who were members of management, offered conflicting accountsof the policy’ smeaning,
itsimplementation, and itscodification in the Associate Handbook. Accordingly, weaffirmthetrial
court’ s decision to bypass reinstatement and proceed to enter an award of front pay.

In the event that we affirm the trial court’s decision to forego reinstatement, Kohler stands
ready with an alternative argument. Kohler maintains that the front pay awarded by the trial court
is excessive. Kohler directs our attention to Newcomb’s testimony at the reinstatement hearing,
where he stated that his attempts to find suitable employment had proved futile. Newcomb
expressed adesire to open hisown car lot business. He opined that, if he opened his own business,
it would take him three to five years to make what he was making at Kohler at the time of his
termination. Thus, Kohler argues that the only evidence before the tria court was that Newcomb
will be made wholein five years at the latest, not sixteen years as found by the trial court.
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Front pay is “reserved for only the most egregious circumstances.” Sasser, 839 SW.2d at
433. “It is not intended to be punitive, or to provide an employee with awindfall.” Id. (citations
omitted). “Itis, smply, anaward of prospective damagesfor thelossof futureearnings.” Id. “Front
pay awards do not lend themselvesto precise calculation.” 1d. Due to the uncertainty surrounding
an employee’ sfuture potential at the old job and the employee’ s potential earningsat anew job, we
have described acalculation of front pay as“intelligent guesswork” by thetrial court. Id. at 433-34.
Although they may be uncertain, front pay awards are not so speculative that they can never be
available in an appropriate case. Id. at 434. In order to keep any uncertainty surrounding such
awardsin check, atria court isinstructed to consider many factors:

(1) the employee's future in his or her old job, (2) the employee's
work and life expectancy, (3) the employee' s obligation to mitigate
his or her damages, (4) the availability of comparable employment
opportunities and the time reasonably required to find another job,
and (5) the amount of any award for liquidated or punitive damages.

Id. “The appropriate period for an award of front pay must turn on each case's specific facts.”
Lowrimore, 2001 Tenn. App. LEXIS 507, at *17.

Other than expressing an interest in opening his own business, there was no economic basis
upon which the trial court could conclude that Newcomb would be made whole in five years as
Kohler suggests. To the contrary, Newcomb testified that he was forty-nine years old and had only
a ninth grade education. Due to his work-related injuries, Newcomb expressed concern about
performing labor intensivejobs, including hisold job at Kohler. When he applied for other jobsin
related fields, he had to list his medical condition. Newcomb stated that he never received a job
offer, presumably dueto hismedical condition. Thetrial court determined that Newcomb attempted
to mitigate his damages, but he was unable to secure employment. Kohler offered no evidence to
rebut thisfinding. Finally, giventheevidence presented at trial concerning management’ streatment
of Newcomb following his work-related injuries, one could conclude that his future in his old job
islessthan certain.

“A tria court’s front pay determination must have a rational basis in relation to the
evidence.” Lowrimore, 2001 Tenn. App. LEXIS507, at *12. In Lowrimore, we stated that an award
of front pay for aperiod of twenty yearswould not beinappropriate given sufficient factsto support
suchanaward. Id. a *18. We hold that the record contains sufficient factsto warrant the front pay
award handed down in this case.
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V.
CONCLUSION

For the foregoing reasons, we hold that thetrial court did not commit error when it allowed
the Appelleeto amend his complaint during thetrial; did not commit error when it admitted certain
evidenceover the Appellant’ sobjection; did not commit error whenit denied the Appel lant’ smotion
for a directed verdict; did not commit error when it rejected the Appellant’s proposed jury
instructions; did not commit error in affirming thejury’ sverdict while acting asthirteenth juror; and
did not commit error when it determined that reinstatement was not warranted in this case, therefore,
the Appelleewasentitled to an award of front pay. Accordingly, weaffirmthetrial court’ sjudgment
onthejury verdict. Costs of thisappeal areto be taxed to the Appellant, Kohler Company, and its
surety, for which execution, if necessary, may issue.

ALAN E. HIGHERS, JUDGE
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